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charge lands in the hands of a purchaser with all the claims legal and 
equitable which third parties may have upon it.' Purchasers having 
no notice of any fraud when they take their deed and pay their first 
installment of the purchase money may be protected as to the amount 
paid by them on the land. But they cannot claim to be innocent 
purchasers until they have made the purchase, received the deed, and 
paid the whole of the purchase money. Rhodes v. Green, 36 Ind. 10; 
Burton v. Reagan, 75 Ind. 81; Heck v. Fink, 85 Ind. 9; Anderson v. 
Hubble, 93 Ind. 579. In Lewis v. Phillips, 17 Ind. 108, it was said, 
by the judge delivering the opinion: 'There are few, if any, cases 
holding that the payment of part of the purchase money before 
notice, although the purchaser has taken a conveyance, is sufficient 
to enable him to hold the land as against him who has the prior 
equitable right. But while this is the case, there is an evident 
tendency in the decisions to afford the purchaser relief and indemnity, 
in a proper case, by giving him a lien upon the land, or, rather, by 
permitting to make use of his legal title to secure himself for the 
purchase money paid before notice, and for improvements made on 
the land.' To secure such a lien or indemnity, the person entitled 
to it must set it up and claim it in his answer; otherwise, the court 
cannot give him such relief. To get it he must ask for it. This the 
defendants have not done, but claim that part payment of the pur- 
chase money and conveyance of the legal title give them the inde- 
feasible right to hold the land." 

DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note.-In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 

LARKEY v. GARDNER. 

Sept. 13, 1906. 

[54 S. E. 886.] 

1. Discovery-Bill-Necessity of Discovery.-A bill for discovery 
and relief alleged that defendant was indebted to complainant in 
the sum of $720, with interest, on two bonds executed by defendant 
to complainant; that the bonds came into defendant's possession 
though they still were owned by complainant, and that complainant 
did not remember the aggregate of the bonds, but believed the sum 
to be $720, and not knowing the amount or the description of the 

bonds, she could not sue on them at law or bring an action at law 
for possession. Held, that the bill failing to aver that discovery 
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was indispensable to a recovery, did not state a case for discovery 
and relief in equity. 

[Ed. Note.-For cases in point, see vol. 16, Cent. Dig. Discovery, 
? 21.] 

2. Equity-Jurisdiction of Facts-Proof.-Where a bill in equity 
alleged proper jurisdictional facts which were not proved, the bill 
should be dismissed. 

[Ed. Note.-For cases in point, see vol. 19, Cent. Dig. Equity, 
? 827.] 

VIRGINIA IRON, COAL & COKE CO. v. KISER. 

Sept. 15, 1906. 

[54 S. E. 889.] 

1. Appeal and Error-Review-Harmless Error-Continuance.- 
A judgment will not be reversed for the denial of a continfuance on 
the ground of the absence of one who was of counsel for defendant, 
where it does not appear that defendant's counsel who tried the 
case made any mistakes or were guilty of mismanagement. 

[Ed. Note.-For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, ? 4121.] 

2. Master and Servant-Injuries to Servant-Dangerous Places- 
Mining.-The leaving of a board 18 or 20 inches long and about an 
inch thick at one end and cut down to an edge at the other end, in 
the entry of a mine, was not negligence, though it got upon a track 
running through the entry and derailed a car, whereby a servant 
was injured, as one of ordinary prudence could not have foreseen 
that the board might naturally and probably get on the track and 
cause a derailment. 

3. Same-Evidence-Sufficiency.-In an action for the death of a 
miner who was found crushed beneath rock which had fallen from 
the roof of a chamber in the mine, evidence considered, and held 
insufficient to show that the accident was due to any negligence on 
the part of the master. 

4. Same-Burden of Proof.-In an action for injuries to a serv- 
ant, it is not sufficient that the evidence is consistent equally with 
the existence or nonexistence of negligence on the part of the 
master, but the negligence must be affirmatively shown by pre- 
ponderating proof. 

[Ed. Note.-For cases in point, see vol. 34, Cent. Dig. Master 
and Servant, ?? 950-955.] 
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